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	Purpose of Paper:
	Information 

(i) To update the Board on political developments since the last briefing paper in September 2016.

(ii) To seek advice on those topic areas where NRW has the opportunity to add greatest value during the process of leaving the EU. 



	Recommendation:
	The Board is asked to note those sections of the paper dealing with the UK & Welsh Government positions and the implications for the devolution settlement. 

The Board is asked to advise on whether NRW should continue to emphasise on work on land management (agriculture and forestry) marine, air quality and the implications of the Great Reform Bill or whether other topics should be prioritised.

The Board is asked to consider the extent to which they wish to be involved more directly in discussing the resulting potential impacts of Brexit on natural resource management.



	Impact: To note – all headings might not be applicable to the topic
	How do the proposals in this paper help NRW achieve the Well-Being of Future Generations Act principles in terms of:

Looking at the long term:

Developing new agricultural and marine policies whilst addressing the potential impacts of the Great Reform Bill will deliver multiple benefits to society by providing long term frameworks capable of underpinning the sustainable management of natural resources. This kind of development work is likely to parallel the forthcoming negotiations between the UK Government and the EU once notice has been served under Article 50. In the case of agriculture, the UK Government has made clear that existing spending commitments are guaranteed only as far as 2020 (direct payments) or until existing contracts expire (e.g. support under the RDP, including Glastir agri-environment and forestry contracts).

Taking an integrated approach:
The process of leaving the EU and developing new trade deal, policies and financial support frameworks will impact on all sectors of the economy, the environment and society
Involving a diversity of the population:
The process of leaving the EU will impact on all parts of society, although these impacts will vary according to the outcome of the forthcoming negotiations under Article 50, the negotiations between the UK and Devolved Administrations, the subsequent development of new policies and spending programmes at national level as well as the nature of the individual economic sectors and communities involved.

Working in a collaborative way:
NRW has established an officer level working group to ensure expertise is regularly shared between all parts of the organisation. Senior staff are working closely with the EU reform Unit within Welsh Government and are continuing to liaise on a regular basis with our sister agencies in England, Scotland and Northern Ireland. Brexit is a standard agenda item at most meetings with stakeholders across the Welsh economy. 

Preventing issues from occurring:
The development of new agricultural and marine policies whilst addressing the potential impacts of the Great Reform Bill provides significant opportunities for reducing the risk that many of the problems highlighted in SoNaRR will get worse in future.


Issue
1. The outcome of the EU referendum on June 23rd (hereafter described as “Brexit”) presents both risks and opportunities from an environmental perspective.  On the one hand it creates significant uncertainties about the regulatory framework, the approach to compliance with current environmental obligations and the funding available in future for natural resource management.  Set against these concerns is the potential to devise “Made in Wales” (and/or “Made in UK”) solutions which no longer require lengthy negotiations with the European Commission (EC) and other Member States prior to implementation.
Background
2. This paper comprises the second in a series of briefings on the implications for NRW of the results of the EU referendum. At the same time it also provides an opportunity to discuss the most effective ways in which NRW can engage with the various processes set in train by the decision to leave the EU.
3. The main body of the paper explores the implications of the Prime Minister’s recent speech at Lancaster House on 17th January and the subsequent White Papers issued by the UK and Welsh Government’s. It also considers the development of post-Brexit policies on land management and marine issues where the UK’s impending departure from both the Common Agricultural Policy (CAP) and Common Fisheries Policy (CFP) will have particularly wide ranging implications. Regulatory issues are addressed through considering the impact of the forthcoming Great Reform Bill in relation to the examples of marine designated sites and air quality. 
4. An earlier assessment of the impact of Brexit on NRW’s work was provided in September 2016 (B D 63 16). Procurement issues were not covered at that stage, but additional information on this topic is available in Annex 5. These various assessments will be amalgamated and updated following an NRW internal seminar which is likely to take place in early April 2017. 

5. Subsequent Board updates on Brexit will cover the financial and staffing implications for NRW as well as providing more information on the broader economic context as the negotiations between the UK Government and the EU continue to develop.   

Assessment

Recent Developments at UK level 
6. The Prime Minister’s speech at Lancaster House on 17 January
 was followed by a UK Government White Paper on 2nd February
. These described the twelve principles underpinning the forthcoming negotiations with the EU (see Annex 1). 
7. On 24 January, the Supreme Court held that UK Government must seek Parliamentary approval before triggering notification to leave the EU, but that there was no requirement to consult with the Devolved Administrations before doing so. The European Union (Notification of Withdrawal) Bill was then laid before Parliament on 26 January and passed through the Commons Stages without amendment, with MPs voting to approve the Third Reading on 8 February. 

8. The Bill then passed to the House of Lords where the Government was defeated on 1st March over the rights of EU nationals living in the UK post Brexit and again on 7th March over the call for a meaningful Parliamentary vote on the terms of EU withdrawal. The Bill is expected to return to the Commons on 13-14 March, where if MP’s vote to remove the amendments, it will be sent back to the Lords. Senior opposition peers have already indicated that they will not seek to defeat the Government for a second time. This could allow the Prime Minister to trigger Article 50 as early as 15 March.         
9. From an environmental perspective, a key part of the UK White Paper is the promise to introduce a “Great Repeal Bill”. This will remove the European Communities Act 1972 from the statute book and convert into domestic legislation the existing body of EU law. A further White Paper is likely to be issued shortly and will provide more detail about the intended approach. We understand that draft legislation is likely to follow in May. The White Paper goes on to say: “Once we have left the EU, Parliament (and, where appropriate, the devolved legislatures) will be able to decide which elements of that law to keep, amend or repeal”.
10. The UK White Paper points out that in those areas where the devolved legislatures and administrations currently have some competence, such as agriculture and the environment, most rules are established as part of common EU legal and regulatory frameworks. Some possible opportunities for Wales are signalled by the White Paper’s stated intention not to claw back devolved powers and potentially to extend the scope of devolved decision-making.  
The Welsh Government position 

11. The Welsh Government’s White Paper on Securing Wales’ Future
 was developed in conjunction with Plaid Cymru and the Liberal Democrats. The document reflects many of the issues raised by the First Minister’s European Advisory Group
, the roundtable meetings chaired by the Cabinet Secretary for Environment & Rural Affairs and the associated stakeholder workshops which took place in autumn 2016 and which were attended by relevant NRW staff. The summary sets out six requirements for the forthcoming EU negotiations:

· Full and unfettered access to the Single Market for goods, services and capital – including key agricultural and food products - is the top priority. This could be achieved via UK membership of the European Free Trade Association (EFTA) and through this continuing to form part of the European Economic Area (EEA); or through a negotiated bespoke arrangement unique to the UK.

· A balanced approach to immigration linking migration to jobs and properly enforced employment practices. The rights of EU migrants already living in Wales to remain should be guaranteed immediately and all who live here must be treated with equal respect. A reciprocal guarantee should be given to Welsh and UK citizens living in the EU. Freedom of movement should be linked to employment and complemented by rigorous enforcement of existing legislation to prevent exploitation of workers, particularly those in low-wage occupations.

· Wales should not lose funding for finance and investment as a result of Brexit. Existing EU funding should be replaced by a revised approach to the Block Grant. Wales should continue to have access to the European Investment Bank as well as EU programmes such as Horizon 2020, ERASMUS+, Creative Europe and the Wales-Ireland Programme.

· A fundamentally different constitutional relationship is needed. The current inter-governmental machinery will no longer be fit-for-purpose and the UK and the devolved government will need to develop new ways of working. These should be based on agreements freely entered into by the UK Government and the three devolved administrations and subject to independent arbitration. Following sight of the ‘Great Repeal Bill,’ it may be necessary for the National Assembly for Wales to legislate in order to protect the existing devolved settlement.

· In the short term, the so-called Great Repeal Bill will preserve existing social and environmental protections within domestic law. Vigilance will be needed to ensure there is no erosion of those protections and standards benefitting both citizens and the well-being of society as a whole.

· It seems increasingly likely it may not be possible to negotiate both the terms of our withdrawal and a workable, detailed future relationship with the EU within the limited timescale set for the Article 50 negotiations. As part of these negotiations, the UK Government should seek agreement on a transitional phase to follow the formal departure from the EU. This would avoid the chaos and uncertainty arising from a sudden ‘cliff edge’ departure.
The devolution settlement and future legislation 

12. Whilst the summary of the Welsh Government’s White Paper highlights the need for a fundamentally different constitutional relationship, page 28 of the main document draws attention to the specific challenges posed by the Great Repeal Bill:  

“This is potentially an enormous task, given that much of the legislation, particularly directly applicable EU regulations, is not easily translated into a context where EU institutions no longer have any authority. Further, the Bill may significantly impact, intentionally or not, on the legislative competence of the National Assembly for Wales, and our core standing policy is that the UK exit from the EU must not result in devolved powers being clawed back to the UK Government. Any attempt to do so will be firmly resisted by us”. 

13. Following the EU referendum, the National Assembly for Wales established the External Affairs and Additional Legislation Committee to consider the implications of the referendum result for Wales and safeguard Welsh interests whilst the UK Government negotiates the UK’s departure from, and future relationship with, the European Union. The Committee’s initial report was published in January and focuses on emerging sectoral issues for Wales as well as exploring how the Assembly might develop its approach to the Brexit process
.  

14. There are some 5000 pieces of EU legislation relating directly to the environment and rural affairs, with a substantial number of these falling within the competence of NAW. The Assembly’s Chief Legal Adviser has argued that should the UK Parliament use the Repeal Bill to provide for the continued application of EU-based law within Wales post-Brexit, it will be “legislating with regard to devolved matters”. Under the Sewel Convention, this would normally require the consent of the National Assembly
15. The UK Government’s White Paper makes some reassuring noises in this regard.  For example, it states that “no decisions currently taken by the devolved administrations will be removed from them and we will use the opportunity of bringing decision making back to the UK to ensure that more decisions are devolved”.  As regards environmental law says that “we will use the Great Repeal Bill to bring the current framework of environmental regulation into UK and devolved law”.
Notwithstanding these statements, the White Paper offers no guarantees and, despite statutory recognition
, the Sewell Convention remains a political convention which cannot be legally enforced
. While the UK Government has confirmed that it will seek a legislative consent motion from the Scottish Parliament it has refused to give such a confirmation to the National Assembly for Wales
. As such, the External Affairs and Additional Legislation Committee Report and the Welsh Government’s White Paper both contemplate taking proactive steps to protect Wales’ devolution settlement and broader interests.
16. One possible model might involve a ‘Continuation Bill’ being brought forward for consideration by the Assembly. This would restate the existence within Welsh law of: 

· all domestic law applicable to Wales made for the purposes of implementing any EU-law obligation/discretion, and 

· all directly applicable/directly effective rights and obligations deriving from EU law and falling within the Assembly's competence. 

17. The intention would be to pre-empt any repeal of the European Communities Act 1972, reducing the need for the UK Government, rather than the NAW, to transpose or implement EU law. It would also make the ‘Great Repeal Bill’ unnecessary, as least as far as devolved policy areas in Wales were concerned.
18. However, as the NAW External Affairs and Legislative Committee has noted, there are both risks and complexities in this approach. For example, UK Government Ministers currently have powers to amend or revoke a range of EU-based legislation affecting devolved policy areas in Wales. To curtail these powers, however, would generally be outside the legislative competence of the NAW. This “would mean that [a Continuation Bill] contained an important weakness in terms of protecting EU-based law’s application to devolved policy areas in Wales”
. Further, a Continuation Bill could not override Parliamentary sovereignty meaning that, although it may be controversial, the UK Government could seek to use its House of Commons majority to amend or repeal any such NAW legislation. Finally, even if the principle of a Continuation Bill was accepted by the UK Government, the challenges posed by such an approach would appear to be just as great as those referred to above in respect of the Great Repeal Bill. There would also be the added complexity of ensuring that the Bill was restricted so as to have effect only to Wales and only within the competence of the National Assembly. 
19. A further alternative would be to engage with the UK Government with the aim of shaping the Great Repeal Bill to ensure that adequate protections for Wales are included within it.  The UK White Paper appears to contemplate this to some extent, stating that the Bill will “bring the current framework of environmental regulation into UK and devolved law” (although it provides no specifics as to how this might be done). This appears to offer an opportunity for current devolved Welsh powers and processes to be enshrined in the Bill. An example of how this might be done is considered below.

20. One possibility which has been mooted is that the Great Reform Bill would give Ministers the powers to make regulations to effectively allow the continuation, with necessary modifications, of EU-based legislation. If this is the approach adopted it would be a reasonable position (and one which would appear to fit with the approach outlined in the UK Government’s White Paper) to seek the same powers for Welsh Ministers in respect of devolved matters and to require consent or consultation where other legislation affects Wales.  

21. On the other hand, the Great Repeal Bill could adopt yet another approach, for example, a comprehensive schedule which includes the transposition of all EU legislation. Provided no changes to the devolution settlement are also effected, there would be nothing to stop the NAW from acting in its legislative competence to take a bespoke approach to amending individual pieces legislation within its devolved powers
. This emphasises the need to protect Wales’ position as regards devolved powers.
Land management issues

22. The existing devolution settlement may also come under strain during the development of new UK policies on agriculture and forestry. Each of the four administrations currently apply substantially different agricultural and forestry policies, albeit largely within the confines of the Common Agricultural Policy (CAP). A UK-wide approach would appear to be necessary in certain circumstances in future, not least as future international trade deals are dependent in turn on the effective control of animal and plant diseases, environmental standards, the use of protected food names and high standards of animal health and welfare. By contrast, issues such as direct payments and rural development schemes could be dealt in much the same way at present e.g. via overarching UK framework (rather than an EU one) under which the Devolved Administrations can exercise considerable discretion during both the design and implementation phases. 
23. The future trading environment will have a significant impact on rural producers, partly as any imposition of tariffs (together with associated non-tariff barriers) will make it more difficult to sell into the European market and partly as a new international trading regime could lead to increased competition within the domestic market. Page 21 of the Welsh Government White Paper states that: “Welsh food and farming is directly threatened by any disruption to Wales’ Single Market participation, given the high level of the EU’s Common External Tariff on agricultural products. Moreover, Welsh farmers and landowners currently benefit from around £274 million each year in direct subsidies under the CAP” 
24. Current Welsh receipts under the CAP are significantly above those that would be delivered under the “Barnett formula”, reflecting the high proportion of Least Favoured Areas (LFAs) and the marginal nature of much Welsh agriculture. Enabling the sector to address the challenges and opportunities created by EU withdrawal (e.g. by strengthening supply chains and increasing added value) will require both time and resources: “It is therefore essential that equivalent or greater resources to those Wales would have received from the CAP and CFP are provided from the UK to Wales to support Welsh farming and fisheries”

25. In this regard, the UK Government’s White Paper again provides some reassurance in the short term, stating an intention to  “provide a guarantee to the agricultural sector that it will receive the same level of funding as it would have received under Pillar 1 of CAP until the end of the Multiannual Financial Framework in 2020”.  It  goes onto say that “in the case of the devolved administrations, we are offering the same level of reassurance as we are offering to UK government departments in relation to programmes they administer, but for which they expected to rely on EU funding.”
26. The Welsh Government White Paper also highlights the wider implications of the funding issue: “With 83% of Wales’ land surface being managed for farming and 14% for forestry, a separation between the management regimes for ‘environment’ and ‘agriculture’ is at best artificial. A crisis in Welsh farming would pose huge risks for maintaining the environmental resources of Wales”. 

27. The Climate Change, Environment and Rural Affairs (CCERA) Committee of the National Assembly is currently conducting an inquiry into the future of agricultural and rural development policies in Wales
. The consultation period has now ended and the Committee is in the process of considering its draft report
. A summary of the positions adopted by the Farming Unions, CLA, Wildlife Link and NRW is available at Annex 2. 
28. Other relevant inquires include those by the House of Commons Environmental Audit Committee (EAC)
 and the House of Lords EU Energy & Environment Sub-Committee
. Whilst the latter is still taking evidence, the EAC report was published in December 2016. Recommendations included the need for a new Environmental Protection Act to maintain and enforce environmental standards post Brexit. British agriculture should be protected from both tariff and non-tariff barriers whilst planning for environmental coordination between the UK countries should sufficient to ensure that funding is allocated fairly and transparently. In addition, the new model for land management payments should be: “clearly linked to the public goods that are to be achieved through funding rather than simply providing income support to farmers: these public goods should be supported by strong evidence of the benefits they provide and the market failure they correct. The Government must produce evidence which enables an outcomes focussed approach and supports innovation”.
29. In relation to climate change policy, the UK Climate Change Act and its targets form the major driver of mitigation action in the UK. Along with the Environment Act Part 2, this means that Wales will be relatively well protected from the loss of EU targets around GHG emissions. Moreover, the UK as a signatory of the UNFCCC Paris Accord is bound by the relevant requirements. The Accord has now received sufficient national signatories and has taken legal effect despite some of the signals emerging from the new US Presidency.
30. Numerous events continue to focus on the land management implications of Brexit.  For example, during the NFU Conference in Birmingham on 21st February, the Secretary of State for the Environment remarked that “The current CAP has improved over recent years, but in trying to do more for the environment; farmers have found themselves confronted with unnecessary bureaucracy. As we leave the EU, we have an opportunity to take a fresh look at these schemes, and think about what mechanisms are needed to promote the twin goals of productive farming and environmental improvement.”

31. Closer to home, the new Centre for Welsh Politics and Society was launched with  a discussion on Wales and Brexit
 whilst an RSPB/Bangor University Conference on the future for upland farming post CAP took place in Llanrwst on 15th March
.

Marine issues
32. The current planning and management legislative framework provides the necessary tools for sustainable management of the marine environment.  However, Brexit presents some specific challenges for the marine environment in Wales: 
(a) the loss of the Common Fisheries Policy (CFP) which is not underpinned by domestic legislation; 

(b) the loss of the Habitats and Birds Directive with no underpinning domestic legislation for the majority of marine protected areas in Welsh seas; 

(c) issues around the devolution settlement, with the new Wales Act devolving further marine management competencies to Wales (including nature conservation jurisdiction beyond 12 nautical miles to the mid line) but a lack of clarity on how the current EU level “enforcement” of marine legislation will be replaced in a UK / devolved settlement. 

33. The Welsh Government is liaising with marine advisors and stakeholders via its Wales Marine Strategic Advisory Group, running an initial workshop in late 2016 and a follow up in February 2017 to explore the issues and opportunities for Wales’ marine environment and users post Brexit.  The latest workshop has confirmed that a key negotiating position for Welsh Government within the UK is the quality of the Welsh marine environment and the resultant high quality natural products such as shellfish etc., as well as the potential for Wales to export expertise on new marine renewable energy technologies. 

Common Fisheries Policy (CFP)

34. The CFP regulatory framework will not apply in Wales after Brexit. To ensure continuity it is anticipated that the CFP will continue to have effect through the Great Repeal Bill, allowing both the UK Parliament and Devolved legislatures sufficient time to review and bring forward suitable national marine fisheries legislation.

35. The Welsh Government White Paper makes the case that changes to the National Assembly’s legislative competency in respect of marine fisheries, will be needed. Welsh Ministers have full executive competence in relation to fisheries matters within the Welsh Zone, but the Assembly does not have full legislative competence to bring forward primary fisheries legislation in this area. By contrast, the Scottish Parliament can make primary legislation on fisheries matters within the Scottish Zone. As a result, Welsh Ministers will look at future arrangements that can achieve parity with the devolution settlement in Scotland. 

36. The Wales Act 2017 extended the executive competence of the relevant Welsh Ministers for fisheries (in that they now apply to Welsh fishing vessels wherever they are beyond the Welsh zone) but Ministers were unable to secure primary legislative power for marine fisheries.

37. Gaining full legislative competence for marine fisheries will be of particular importance as Welsh Government look to manage the uncertainties arising from Brexit, allowing them to produce a comprehensive, dynamic and forward thinking Welsh Fisheries Policy to support the sustainable management and growth of Wales’ natural fishery resources in line with both the Environment Act 2016 and the Well Being of Future Generations Act 2015. 

38. Over the next few years there is likely to be an important role for NRW in advising Welsh Government on the relevant science, development of policy and the impacts from marine fishing activities on natural heritage features in relation to Welsh fisheries Policy and delivery (See Annex 3). 

Marine Protected Areas (MPA’s)

39. Marine protected areas include European Special Areas of Conservation (SAC’s) and Special Protection Areas (SPA’s) as well as domestic SSSIs and Marine Conservation Zones (MCZ’s).  The majority of the MPA network is made up of SAC’s and SPA’s, but these are not underpinned by domestic legislation in the same way as terrestrial SAC’s and SPA’s. The Great Repeal Bill seems likely to retain the provisions of the Habitats and Birds Directives and hence both marine SAC’s and SPA’s, but without separate underpinning domestic legislation and enforcement at EU level. This means that the protection afforded to marine and terrestrial protected sites could be quite different. NRW is currently working with Welsh Government to develop the various options (See Annex 4).
40. The CCERA Committee is currently undertaking an inquiry into the management of marine protected Areas (MPAs) in Wales. One specific lines of enquiry involves seeking views on how the Welsh Government’s approach to MPA management should take account of the UK’s decision to leave the EU. NRW responded on this particular point as follows:
“In exiting the EU, consistency and certainty will be important to ensure continued progress towards effective management of the network of MPAs as well as securing the network of sites that are predominantly created via EU Directives.  Allied to this, exiting the EU should not result in any lowering of environmental standards/quality.

In Wales we will benefit from strong domestic legislation that supports sustainable management of MPAs, including the Marine and Coastal Access Act, Environment Act and WBFG Act.  The WBFG ways of working, the primary purpose of SMNR, and the new integrated management frameworks provided by the Welsh National Marine Plan and Area Statements, collectively provide a key opportunity to enhance the sustainable management of MPAs and the wider marine environment.  Legislative change post EU should maximise the opportunities the above legislation offers.

Exiting the EU will clearly present challenges for the management of MPAs given the predominance of EU derived legislation currently underpinning the management regime for MPAs.  However, there is also an opportunity, if carefully planned, to allow even further integration of existing management regimes together with the key domestic legislation referred to above, to create a stronger regime for the sustainable management of MPAs and marine natural resources”
Air Quality

41. Within Wales there are currently 40 air quality management areas (AQMA) within which people are exposed to higher concentrations of air pollution than elsewhere. There is, however, no safe level of exposure to pollutants such as nitrous oxide, ozone and particulate matter (PM10 and PM2.5). As a result, the majority of the avoidable health burdens associated with air pollution in Wales are the result of exposure outside of AQMA’s
. 

42. Over 90% of Welsh habitats exceed environmental capacity in terms of nitrogen deposition
. Many of the pollution episodes recorded in the UK have their origins in the European mainland. As a result, it is vital to continue working at a European level to tackle transboundary AQ issues.

43. The European Commission currently at an advanced state of instigating infringement proceedings
 against the UK because of poor AQ, notably nitrous oxide. Client Earth
 took this case to the European Commission and are extremely concerned at the prospect of weaker AQ standards post-Brexit.

44. The House of Commons Environment Food and Rural Affairs (EFRA) Committee published a report in April 2016 stating that the UK needs to do much more to address air pollution
. The Committee’s comments on agriculture were particularly strong with a recommendation that: “The sector must step up action to reduce its contribution to national air pollution. At a time of financial pressure, support for farmers to adopt improved farming methods will be more effective than additional regulation. Decreased emissions are a win-win for the environment and for farmers, who can cut their bills by minimising nitrogen losses”.
45. The Committee also called on Defra to produce a comprehensive AQ strategy. Defra have not responded to this demand, although the last AQ strategy was published back in 2006. Since just about all of our AQ limit values originate from the EU, it is likely that the Brexit process will require a further review of the UK’s strategic approach to AQ.
46. New AQ standards will soon be in place for ultra-fine particulates (PM2.5). These standards will in turn require further detailed assessment of current pollution levels as well as action to address them.

47. The National Assembly for Wales are likely to conduct an inquiry into AQ in Wales as part of the current session. NRW gave evidence at the pre enquiry stage. 

48. Although AQ is a devolved area, Defra still has an overarching role at UK level in relation to issues such as the National Emissions Ceiling Directive (NECD)
. The European Commission is currently calling on the UK to cut emissions by 16%, a figure which is likely to involve significant reductions within the agricultural sector. How any such reductions will be applied within the UK is a key question for Wales given that ammonia emissions have been rising since 2008.
Ongoing NRW work in relation to Brexit 
49. The Cabinet Secretary for Environment and Rural Affairs has now chaired five senior level round table meetings involving the agricultural industry and environmental NGO’s. In addition, a series of well attended stakeholder workshops were conducted by independent facilitators with the outcomes used to construct parts of the Welsh Government White Paper. NRW was involved in each of the workshops and continues to be represented at the round table meetings by the Chair and/or Executive Director for Evidence Policy & Permitting.

50. Under the auspices of the inter-agency Land Use Policy Group (LUPG), NRW continues to liaise with the “Brexit leads” in Natural England, Scottish Natural Heritage, the Environment Agency, Northern Ireland Environment Agency, Scottish Environmental Protection Agency, Forestry Commission (England) and Forestry Commission (Scotland). LUPG has also commissioned the Institute for European Environmental Policy (IEEP) to carry out a systematic analysis of the land management impacts of a range of post-Brexit trading and rural support scenarios. The report is due to be published in April and will be used to promote discussion on the development of new sustainable land management policies within each of the UK administrations.

51. NRW has responded to the National Assembly for Wales Climate Change & Rural Affairs Committee inquiry into future agricultural and land management policies in Wales
 and will shortly be submitting evidence to the parallel inquiry into Inquiry into Marine Protected Areas in Wales
.   
52. The Head of Procurement for NRW sits on the National Procurement Service (NPS) Delivery Group which represents NRW and the other Sponsored Bodies in Wales. A workshop was held on 2nd March to discuss Brexit and the associated implications. This will feed into ongoing discussions between the EU and Whitehall, with the Head of Procurement continuing to play an active role in ensuring good communications between the NPS and NRW.
53. An initial assessment of the impact of Brexit on NRW’s work was provided in September 2016 (B D 63 16). Some additional information on NRW’s procurement processes is now available at Annex 5. These assessments will be amalgamated and updated following an NRW internal seminar which is being planned for late April.   

54. The Welsh Government’s EU Reform Unit is also being kept aware of NRW’s key issues.

Recommendations

55. In relation to the above assessments, the Board is asked to consider the following issues:
· The extent to which NRW should continue to emphasize work on land management, marine fisheries and the regulatory issues arising from the Great Reform Bill - or whether other topics should be prioritised. In this context, it should be noted that relevant NRW specialists will continue to keep abreast of the implications of Brexit in each of their topic areas (c.f. Annex 5 of the previous Board briefing paper). The Board is asked to comment on whether the current approach will ensure that NRW succeeds in adding greatest value at a time of scarce resources and competing demands. 

· There appears to be a developing appetite for deregulation amongst certain economic sectors. This particular debate was initiated during the Referendum campaign and was fuelled by the Prime Ministers’ remark during her Lancaster House speech that, in the context of no deal being reached with the EU, “we would have the freedom to set the competitive tax rates and embrace the policies that would attract the world’s best companies and biggest investors to Britain”. Both the Oxford Farming Conference in January and the recent NFU Conference
 saw the Secretary of State for the Environment signal a rolling back of “unnecessary bureaucracy” rather than seeking to streamline regulations so as to achieve an improvement in natural resource management outcomes. The Board is asked to advise on NRW’s approach to this area of work.
· In terms of constructing a future agricultural policy framework for Wales, the Environment and Rural Affairs team within Welsh Government have signalled that they expect to engage with NRW in the very near future. Stakeholders are making the case for continued support for the land management sector, although positions on the relative importance of direct payments and support for public goods often differ quite markedly. Differences have also emerged on extent to which policy should be determined at UK or Devolved level (see Annex 2). The Board is asked to support and inform the development of work in this area.
· Some pieces of EU legislation such at the Habitats Directive have been implemented differently within Wales by comparison with other parts of the UK (the same is also true of the domestic legislation which may, in turn, be used as a vehicle for replacing EU legislation). For example, Wales has larger marine SAC’s and SPA’s (encompassing a variety of features and area around them, rather than smaller and more tightly defined sites). As a result there has been less use of the domestic Marine Conservation Zones (MCZ) designation within Wales. Elsewhere in the UK, a series of domestic marine protected sites have been designated under the UK and Scottish legislation to address significant gaps in the network of marine protected sites. Such domestic sites will still exist post-Brexit whereas those designated under the Habitats Directive may no longer do so (see Annex 4). The Board is asked to support and inform the development of work in this area.
· The processes set in train by the EU referendum are not only complex and all-embracing, but are likely to accelerate sharply once Article 50 has been triggered. The Great Repeal Bill is just one such case in point. The Board is asked to consider the extent to which they wish to be involved more directly in discussing the resulting potential impacts of Brexit on natural resource management. One such route could be through participating in the forthcoming NRW internal seminar on Brexit. 
Key Risks
56. These arise from the nature of the forthcoming negotiations between the UK and the EU as well as those between the UK Government and /Devolved Administrations, together with the future trajectory of the UK and Welsh economies. In particular:

· Certain sectors of the Welsh economy could face (i) reduced public support (ii) the imposition of tariffs and non-tariff barriers on exports and (iii) increased penetration by more competitive imports, in particular from Australasia, Latin America and the Far East. In the case of the agricultural sector all three of these could combine to create a “triple whammy”.

· Reductions in the levels of protection afforded to natural resources should the UK opt to create a low-tax, deregulated economy. Such a move has already been hinted at by the Prime Minister should the UK be unable to reach a satisfactory free trade deal with the EU. Another relevant factor would be increased competition from other countries as result of moving onto a system based on WTO rules together with the dismantling of existing protections established as part of the EU’s system of Common External Tariffs.      

· Resultant reductions in economic growth and reduced funding for public services including NRW (see below).  
· European institutions and policies will continue to evolve once the UK has left the EU. For example, the European Commission has just published a White paper on the future of the EU 27
 whilst the debate on the future of the Common Agricultural Policy post 2020 is already well underway
. The Great Repeal Bill will attempt to convert the existing body of EU law into UK domestic legislation, but the process could prove extremely time consuming and might even result in substantial de-regulation in some areas. At the same time, the UK will need to devote considerable resources to continuously updating such EU-compatible legislation. Failure to do so may place future trade agreements at risk owing to the gradual divergence in production standards.   
Financial Implications
57. Brexit poses no financial implications for NRW at the present time, although a central tenet of the Welsh Government’s White Paper is that “Wales should not lose funding for finance and investment as a result of Brexit. Existing EU funding should be replaced by a revised approach to the Block Grant. Wales should continue to have access to the European Investment Bank as well as EU programmes such as Horizon 2020, ERASMUS+, Creative Europe and the Wales-Ireland Programme”.
58. As a result, much depends on the outcome of future negotiations between the UK and Welsh Governments as well as the future health of the UK economy. The Institute of Fiscal Studies (IFS) has previously warned of a post 2020 real term cut of 3.2% in the Welsh budget, rising to 7.4% across all other Government Departments if health spending is protected
.
Equality impact assessment (EqIA) 

59. The impact of the decision to leave the EU is likely to affect all parts of the economy and Welsh society, although such impacts are likely to vary according to the nature of the various economic sectors and communities involved.  Depending on future political developments, NRW may need to give particular consideration to the needs of those of its staff who are citizens of other EU countries as well as those who are in long term relationships with the citizens of such countries.   
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Annex 2

Summary of CCERA submissions by the Farming Unions, CLA, Confor, Wildlife Link and NRW
1. NFU Cymru

Welsh farming makes a unique contribution to the social, economic, environmental and cultural well-being of Wales. We now have a golden opportunity to bring this all together through a “Brand Wales” concept. This would focus on having a unique selling point for marketing Wales and all the products and services that we provide. Our vision is for an integrated strategy encompassing food, tourism and attracting inward investment to Wales is based on being a country of high quality products based around a strong natural asset base. 

Ten key principles should underpin new agriculture and rural development policy in Wales:- 

· To secure the best possible access to European markets which will continue to be the main export market for the Welsh food and drink industry. 

· To secure trade agreements with countries outside the EU on the most favourable terms possible. 

· New trade agreements must not open our own market to imports that are not produced to our world leading standards. 

· Securing food supplies for our nation in the context of global challenges must be a priority and Wales must continue to be seen as a country that produces food of the highest provenance and quality. 

· Implement a domestic agricultural policy that ensures we remain competitive with farmers in the EU who will remain our principal competitors. The support given to Welsh farmers must be simple to administer, easy to understand, on a par with EU farmers and target support at those who take the financial risks associated with food production. 

· Implement rural development policies that improve productivity on farm in a sustainable way. 

· Implement agri-environment schemes that positively reward for farmers for public / environmental good measures. 

· The regulatory landscape in Wales must be overhauled; voluntary approaches should be adopted wherever possible with regulation considered as a last resort. 

· Sound science must be at the heart of all decision making. Populist and sensationalist campaigning must not be allowed to cloud and shape decision making. 

· The Welsh food and drink industry must be able to access the necessary supplies of labour, both seasonal and full time. 

One of our key policy principles is to ensure that the level of support made available to Welsh farmers is on a par with our principal competitors; this will include farmers within the rest of the UK as well as with countries in the rest of the EU. On that basis we believe that there is a strong argument for the four UK Governments to jointly agree a common overarching agricultural framework that will determine the level of funding made available to farmers in the four countries and is hypothecated using the same formula that is currently used to distribute CAP payments from the EU to the UK devolved administrations. Similarly we believe that communication between the administrations is vital to ensure that all four countries work together in partnership to ensure that we have fit for purpose policies, which farmers understand and ensure that cross border farmers are in no way disadvantaged. 

2. Farmers Union of Wales

Agricultural support post-Brexit should be maintained at levels which at least reflect those levels which would have been in place should the UK have voted to remain in the European Union. A transition period of at least 10 years is necessary in order to phase in and allow the industry to adjust to new agricultural policies.

A UK agricultural framework should be put in place which prevents unfair competition between devolved regions and secures and protects adequate funding for agriculture, while also respecting devolved powers over agriculture and the need for flexibility within that framework which allows devolved governments to make decisions which are appropriate for their regions.
Given the risk of market distortion and unfair competition should competing countries maintain significantly different levels of direct support, the FUW opposes any further moves towards [support] payments which would be subject to WTO environment programme restrictions and undermine farm incomes and the central role played by agriculture in terms of Wales’ rural and wider economies.
Support for agri-environment schemes must be continued, while recognising the far-reaching adverse consequences of an inappropriate balance between direct support and agri-environment payments given the limitations set out in Annex 2 of the World Trade Organisation (WTO) Agreement on Agriculture.

The temptation to abandon areas of countryside advocated by some, and in particular supporters of ‘wilding’, must be resisted given the severe economic and environmental impacts such policies would have in areas where species, habitats and communities are reliant on agriculture and grazing animals in particular.

In relation to trade:

· Tariff-free access to EU markets is essential, particularly for the Welsh sheep sector.

· Imports to the UK should be subject to genuine equivalence in terms of environmental and animal health standards. 

· Any agreement which allows free access to UK markets for EU agricultural produce must be accompanied by financial support for UK producers which is equivalent to the support received by EU farmers.

· The EU’s New Zealand sheepmeat quota should not be passed back to the UK as this is likely to add significantly to pressures on the sector post-Brexit 

· Governments should proactively support UK food and farming through their own procurement policies, and ensure competition rules favour rather than disadvantage UK industries.
3. CLA

The following fundamental outcomes are needed: 

· A Productive and Competitive Farming and Forestry Sector – Our farmers need to be competitive in an international market. This means providing the sector with a secure foundation, driving professionalism and increasing skills throughout the industry. Investment in R & D and training, particularly business skills and technology transfer, is key for achieving this. 

· Food Security – In parallel to developing favourable trading arrangements, the sector must be resilient in the face of increasing volatility. The policy must promote innovative, sustainable ways to increase production and manage risk. 
· Enhanced Protection for the Environment – Farmers and land managers must be provided with the tools and support to meet the environmental challenges we face. The sector is well placed to support wider society in meeting complex environmental challenges such as flooding. 

· Value for Money – In light of increasing pressures on the public purse, the new policy framework must deliver value for money and transparency in the benefits that society as a whole receives in return for sector support. 

· Clear, Proportionate Regulation – Regulations will not disappear overnight – and many have important quality and safety implications that help demonstrate the high value produce made in Wales. However, every opportunity should be taken to review the regulatory framework to ensure that it is cohesive, transparent and proportionate. 
We believe that these outcomes can be delivered in Wales through harnessing the opportunities included within the Environment (Wales) Act. This provides a robust adaptable framework that can support the societal benefits that the land-based sector is uniquely able to deliver. The National Natural Resources Policy enables Welsh Ministers to outline their policy priorities – to maintain or incentivize the positive practices and changes that contribute to the sustainable management of the land. Area statements should identify and explore opportunities at a more local level to support national ambitions or goals and SoNaRR is an impartial, evidence-based analysis to measure and evaluate success and steer future policy developments. 
Securing a trading relationship with Europe post Brexit is a priority. The most desirable option is for the UK Government to negotiate a bilateral free trade agreement with the EU that secures tariff-free access and maintains the current high level of regulatory and customs convergence. 
A cross-governmental approach is needed to maximise investment in the rural economy for the benefit of the community: 

· Policy must capitalise on the long-term - generational – thinking within farming/landowning – under-represented in other economic sectors. 

· Barriers to growth must be removed: issues in the planning system and mobile-phone/online connectivity impede investment and productivity. 

· Policy must ease and secure new investment, encouraging increase in productivity, innovation, job-creation and the formation of supply chains. 

· Brexit provides a unique opportunity to change and improve the current EU driver system and create a bespoke system for rural business. The Brexit promises must be delivered. 
It is in the best interests of all farmers for there to be a level of commonality and consistency across the UK. Without this, we risk creating areas of disadvantage through unequal approaches to trade support and regulation. At the same time, Westminster must recognise the different needs and contributions of each part of the UK. Each country has its own distinct challenges and opportunities and must be allowed to respond to these within an overarching policy framework. Current arrangements where DEFRA is the voice of England and the voice of the UK cause difficulties. A formal platform needs to be established where the component parts of the UK - Scotland, Wales, Northern Ireland, and England have equal status in developing a holistic UK framework policy. 
We have been advised that Wales currently gets 16% of the CAP budget, and if this was to go through the Barnett formula, Wales would get an equivalent to 3% of the CAP budget. For this reason, we suggest that there needs to be a ring-fenced budget to support the UK Food Farming and Environment policy, and that Wales gets its proportion of this. 

4. RSPB Cymru 
(Response submitted on behalf of Wales Wildlife Link)

Wales needs an approach to farming and land management that:

· restores and protects the soil, air, water and biodiversity (wildlife and habitats) that society as well as rural businesses depend on and value;

· produces sustainable amounts of safe, healthy food and timber;

· provides a diverse range of sustainable products that generate income and employment for rural businesses and contributes to a diverse rural economy;

· supports vibrant rural communities;

· fashions landscapes socially valued for their distinctive natural, cultural and heritage

· characters;

· reduces risks from the impacts of climate change; and is

· globally responsible and makes a positive contribution to global well-being.
We believe that a new policy framework must be founded on the following principles:

· To support sustainable land management, which maintains and enhances biodiversity and the resilience of ecosystems and the benefits they provide to improve the social, economic, environmental and cultural well-being of Wales.

· To deliver value for all public money in the ways sustainable land management is implemented and in the benefits it delivers to wider society.

· To transition toward new arrangements at a pace that allows time for land managers to adapt and for new policies to be piloted.

· To engage with wider society to help people make choices that recognise and reward sustainability as the norm in the way they live.
To ensure a fair deal from the forthcoming negotiations Wales must engage as an ‘equal partner’ and we fully support the Welsh Government in this regard. This will be essential if we are to receive a fair allocation of the budget and secure an approach which guarantees common environmental standards and measures across the UK, whilst providing the flexibility to accommodate the needs of devolution.
5. Confor

Employment and economic growth must be a high priority as any land management prescription that is financially self-sufficient will stand the best chance of succeeding. 

In addition policy should encourage and support land managers to achieve the widest possible benefits from every piece of land. Provisioning services like timber and food production, biodiversity and providing leisure facilities are often the primary land function, but water management (flood prevention and improving water quality) or cleaning the air we breathe are fundamental requirements of society, any form of land management should aspire to protect and improve these most basic of requirements. Land management prescriptions that achieve multiple benefits should be the preferred option and policy should enable WG, regulators and managers to make the difficult choices needed to achieve these goals.
Expanding the area of woodlands in Wales is a certain way to achieve the majority of outcomes that will benefit all the people in Wales. Land management and rural development policies that encourage and support woodland creation and management can help to achieve these benefits for society.
Woodland creation is capital intensive in the first year as trees are planted, and does not provide income for landowners in the early years which is recognised as a problem. A possible solution would be to divert land subsidy towards woodland creation by annualizing the first seven years Basic Payments landowners currently receive as a one off upfront payment which could be used to prepare the ground and plant the trees, then continue Basic Payment Scheme payments for perhaps 10 – 15 years, by which time the forests would start to provide the annual income landowners need. This would be a way of using public funds to kick start woodland creation, retain land ownership and welsh culture and have a termination date for the public subsidy of land management, all at no extra cost to the public purse. 
The commercial arm of forestry is a thriving industry and the income generated will help pay for all the other benefits forests provide in the future. The UK is the third largest importer of wood products in the world, we already have a huge market for the products right next door to Wales without having to access the single EU market1. Wood product imports alone to the UK in 2015 were valued at £7.5 billion2. Wales produces 1.5m cu m 20143, just 5% of the UK demand so there is a massive market opportunity for Wales to exploit.
Land management policy should be used to encourage woodland creation for Wales, even the public purse will benefit from a change in land use towards forestry, as once established, forestry can deliver a strong economic output and will rely far less on public subsidy.
6. NRW
Two key points arise from consideration of rural policies elsewhere: 

· The need for an appropriate transition between one policy framework and another; 
· The nature of the agreed destination and the date on which the new policy framework will take effect 

Creating and delivering a new regulatory, incentive and guidance framework capable of supporting all land managers in the delivery of SMNR will take time, as will the development of new external trading regimes. 

A transition period is needed to ensure that land managers can take account of the new direction of travel.  Such a mechanism will help to ensure SMNR is not compromised in the short term as a result of significant short term economic pressures.  

It will be important to avoid the risk that the transition measures are seen as an endpoint in themselves.  Clear signals will be needed to ensure that these are seen as part of the journey towards an agreed destination with timescales established at the outset.

In the short term the need for market interventions and targeted support schemes will be dependent on the nature of UK’s future international trading relationships, coupled with the level of resources available to the Welsh Government (both financial and administrative).  Development of a new policy framework will need to parallel the discussions on the UK’s future international trading relationships, with particular reference to the following:

· Payments for land management;

· Support for more sustainable production systems e.g. agroecology;

· Investments;

· Knowledge Exchange;

· Wider Economic & Social Rural Development Programmes;

· Supply Chain Measures;

· Direct Payments.

More information on each of these types of policy measures is available in Annex 5.

In the longer term, outcome-based policies (payment-by-results) are the most likely to achieve results through appealing to land managers’ sense of pride and responsibility.  Good land management practice is already guided by standards, such as UKFS for forestry or CoGAP for agriculture, and certification schemes, such as UKWAS
 for woodlands and FAWL
 for agriculture. Mandatory good practice should be “business as usual” with optional elements as incentives for candidates to achieve higher standards.  As more of the optional good practice becomes business as usual – a step change in SMNR delivery should be demonstrated.  This has been seen in the approach of the Health and Safety Executive over the years (e.g. current focus on the action of risk control and not the act of written risk assessment
) and this approach could well improve the SMNR performance of land use and land management sectors. 

All market interventions and targeted support schemes (short and long term) need to be situated within appropriate timeframes, with verification and control measures relate to the intended outcomes rather than placing undue emphasis on the land management practices undertaken to achieve them.  

Where the desired results are unlikely to be obtained immediately, the scheme design should include interim performance targets rather than the ultimate outcomes.  Such an approach will be particularly important in the early years where natural resources can be slow to respond (e.g. biological recovery of acid sensitive freshwater systems).  Wherever possible successful interim delivery should be built upon with a clear line of sight to final outcomes with progressive incentivised delivery through cumulative improvements (e.g. the suite of land use and land management measures required to protect the chemical and biological status of acid sensitive freshwater catchments.)  Consistency of incentive over the time period required to realise optimal benefit provision has often been an issue – a particular issue with woodland creation and management.
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